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Press release
Bribery is becoming a bitter pill to swallow for pharmaceutical businesses

With the perception that bribery in some countries is as commonplace and accepted a practice as bartering, why should any change of law in the UK affect how business is conducted overseas?  John Burbidge-King, anti-corruption expert and CEO of Interchange, explains how the new Bribery Act 2010 will be a wake-up call as well as a fresh business opportunity for companies operating in the pharmaceutical sector.

In case you hadn’t heard, the pharmaceutical sector is under the fraud and corruption spotlight.  And with new and significant legislation being passed, such as the UK Bribery Act 2010, law enforcement organisations now have increased powers to deal more swiftly and effectively with companies and individuals breaching the rules.

The UK laws on bribery have been updated with the Bribery Act 2010, passed on 8th April 2010, which is clearer and incorporates some key changes.  Firstly, there is no distinction between bribery in the private and public sectors, nor between principal and agent.  Secondly, both offering and receiving a bribe is an offence.  And thirdly, there is also a new offence of failure of commercial organisations to prevent bribery.

With so many contracts up for grabs at home and internationally, this is serious stuff, and even more so given that the pharmaceutical sector has been singled out by US and UK authorities as one which will receive their attention in the coming months.

The new UK Bribery Act is important because it will bring into force measures which will hold individuals and organisations more accountable for their actions, both in the UK and abroad.  As a result, they will face far more serious consequences if found guilty.  

I’ve often been asked – or had it put to me – that bribery is a perfectly normal way to do business in some countries.  There is a perception that bribery and other types of fraudulent activity in business are the ‘done thing’.  And of course there are many cases where this perception has proved to be reality, even among highly reputable businesses whose origins are firmly in British soil.  

There are recent high profile cases, such as BAE and Balfour Beatty, and the ongoing extradition case of Jerry Tesler, a British lawyer accused in the USA of helping a former Halliburton subsidiary win contracts in Nigeria.  It is highly probable that many more cases lay uncovered and not just among large companies in the defence and construction industries, with pharmaceuticals now under close scrutiny.  
For example, in December the Serious Fraud Office in the UK charged Robert Dougall, a former Vice President of Market Development of DePuy International Limited (part of Johnson & Johnson).  In April 2010, Mr Dougall was jailed for 12 months after being found guilty of helping to pay £4.5m of bribes to Greek state doctors - the first British executive prosecuted by the Serious Fraud Office for overseas bribery.
With other cases in the pipeline, the authorities are stamping down hard on cases of bribery and corruption.
Towards the end of 2009, Assistant Attorney General Lanny Breuer, addressing the 10th Annual Pharmaceutical Regulatory and Compliance Congress and Best Practices Forum in Washington DC, said: “I would like to share with you this morning one area of criminal enforcement that will be a focus for the Criminal Division in the months and years ahead - and that's the application of the Foreign Corrupt Practices Act (or "FCPA") to the pharmaceutical industry.”

He highlighted the depth of government involvement in foreign health care systems and added that it creates a “significant risk that corrupt payments will infect the process.”

Other observers, including Assistant Attorney General Tony West, Chief of Justice's Civil Division and Charles McKenna, Chief, Criminal Division, U.S. Attorney's Office for the District of New Jersey, have gone on record to state their interest in pharmaceutical companies and the need to stamp out fraudulent activity.

The US is getting brewed up about bribery in the sector because authorities believe, and the cases would show, that some companies in the industry are up to no good both in the US and in exporting.  The pharmaceutical industry is awash with many international companies and many in the US with global subsidiaries, including in the UK. 

Another high profile example is Pfizer, which last year agreed to pay $2.3bn (£1.4bn) in the largest healthcare fraud settlement in the history of the Department of Justice.   The firm was found to have illegally promoted four drugs for uses which had not been approved by medical regulators.  A $1bn fine was levied to resolve the allegations under the civil False Claims Act.  The civil settlement also relates to allegations that Pfizer paid bribes and offered lavish hospitality to healthcare providers to encourage them to prescribe four of the company's drugs. 

So what are the issues driving such irresponsible and fraudulent behaviour?

Within a weak business ethics environment, the dual pressures of need to cut costs whilst increasing revenues may foster increased risk-taking.  Some of these risks may lead to criminal acts.  
Whilst executives and directors may wish to mentally segregate or bury fraud, it is often linked to bribery and other related crimes, which may adversely impact employees, managers, directors and the company itself.  Businesses which have not reviewed their risk profile could find themselves increasingly exposed.

However, the world is changing.  Many governments outside of the UK now have anti-bribery and corruption laws as well as strict public procurement procedures which on conviction include criminal and civil penalties.  These can include fines and imprisonment but also the debarment of companies from future contracts.   The UK is now following suit, however, despite its prominent position in world trade, even it is playing catch-up.

One glance at the UK’s laggard position in Transparency International’s Corruption Perceptions Index - www.transparency.org – tells a sorry tale.  The consequences are that UK businesses may come under increased scrutiny when seeking contracts abroad and face demands to demonstrate they have good working business ethics practices and governance in place.

And in a world which appears to have become more dangerous from a terrorist and organised crime perspective, smaller companies in particular need to be more than ever aware of the risks they run of unethical behaviour and how that might lead to their inadvertent association or infiltration by criminal elements. Furthermore, there is a growing international recognition and concern of the significant social, economic and political cost of these crimes.  Bribery is no longer seen as a victimless crime.

It is the corporate offence that managers, executives and company directors need to address with some immediacy.  Simplistically, if it was revealed that a bribe was in connection with obtaining or retaining an advantage, and those persons responsible for governance of the company failed to institute adequate procedures to prevent it, both the company and those individuals may be prosecuted, despite their not being directly connected to the act of bribery itself.

A company’s only defence in court would be to prove to the jury that it had working “adequate procedures” in place and that the bribe was an isolated incident. Turning a blind eye at executive or board room levels (which might include non-executive directors) is no longer an option; in fact it may lead to the prosecution (fine and/or imprisonment) of those responsible for ensuring good company governance.

Until the UK Bribery Act is fully implemented, there is a brief opportunity for companies to review their existing compliance policy and procedures and identify any gaps or potential weaknesses ahead of the government guidance being published. The failure to mitigate this risk is costly and potentially terminal; large unbudgeted expenses of legal, accountancy and other support, reputational damage and share price volatility, criminal conviction, bankruptcy and possibly shareholder class action against the directors for negligence.

Companies that decide to wait until the guidance is published will risk finding themselves on the back foot and unprepared when the law takes full effect. The adoption of adequate procedures has many benefits.  These include better visibility of the sales performance and remuneration of indirect sales channels; ethically sustainable supply chains and the public face of a company that has high standards of business integrity.

The government guidance on adequate procedures may be less detailed than companies expect and is unlikely to be too prescriptive in terms of providing a ‘one size fits all’ compliance checklist.

Those with responsibility for compliance should ensure their company has adequate anti-bribery compliance (ABC) procedures in place when the Bribery Act 2010 comes into force later this year. It is vital that ABC is included in the risk register and the board’s supervision extends to ethical and reputational risk matters, to help prevent prosecution for negligent behaviour.

The government has committed to providing some guidance on “adequate procedures” before the Bribery Act is fully implemented around September/October 2010. Steps that a company can take now include:

· Introduce a clearly articulated and communicated anti-bribery compliance (ABC) culture, visibly driven by the “tone from the top”.

· Documentation and evidencing of ABC on the board’s agenda and the risk register.

· Implement policies to address conduct (including sanctions), ethics, hospitality and gifts, facilitation payments, commissions, monitoring and ‘speak up’ mechanisms, political and other lobbying, and conflicts of interest.

· Demonstrate accountability and responsibility, from employees to boardroom.

· Robust processes for the appointment, due diligence and management of agents/advisers/distributors; embedded in business strategy and measured in business process.

· Education of all employees, with sign up to the ABC approach from business partners including JVs, in M&A, suppliers and visible to customers.

· Conduct a company-wide health check of policies and processes.

Problems most often occur when companies do not have ‘adequate procedures’ in place to prevent bribery and fraudulent activity taking place.  It may be they fail to properly conduct due diligence on agents and other parties, or have no codes of conduct in place to provide guidance to their employees.  So, often, they don’t try saying ‘no’ when a bribe payment is demanded or implied. Perhaps the boss simply said: “do what it takes to win the contract” and employees assume that since a bribe has been requested, they have to pay up or lose out.

There are many negotiating tactics that can be employed to avoid paying a bribe whilst still obtaining the business, but the bottom line may be for a truly ethical company to walk away from a potentially unhealthy business deal because the risks are simply too great. 

Any company deciding to run the risk of paying a bribe may win the business, but obviously then runs the risk of being investigated and prosecuted, resulting in costs, fines and reputation damage.  The cost of this could amount to more than the value of the actual contract they had secured.  The profit and/or revenue accrued from such contracts is often the basis by which fines are awarded by courts, particularly in the USA.

The Bribery Act in the UK will ensure that more and more businesses pay attention to their risk and exposure.  But should this really be the basis upon which businesses make decisions about whether or not to take bribery and good business ethics more seriously?

In my experience, even before the Bribery Act loomed on the horizon, an increasing number of companies have been looking at business ethics as a business opportunity, placing this at the heart of their business strategy. They have reaped the benefits of changing business risk into business value.  

An effective anti bribery prevention programme delivers very clear business benefits, including a return on investment in areas such as:
· Increased brand value and a reputation for integrity and trust

· Becoming a contractor of preference and dependability

· Building sustainable and ethical supply chains

· Ability to more confidently enter new overseas markets and successfully bid for projects  

· Delivering more from indirect sales channels 

· Reduced risk of share volatility and shareholder class actions for listed companies

· Better employee retention and higher quality recruitment

· Reductions in materials and other shrinkage

Compared with the costs of dealing with a corruption allegation, even if not prosecuted, the financial cost of implementing effective corruption prevention measures is minimal.  

For companies which have not been as proactive in this area as some of their peers, the forthcoming Bribery Bill represents a step-change opportunity for businesses to open the cupboard and change business risk into real business value.

The implementation of strong business ethics policies and processes, embedded into the DNA of an organisation from board to front line, has become a necessary priority in mitigating what can easily become a terminal illness for businesses.
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Interchange provides advice, training, due diligence and integrity audit of an organisation’s ability to mitigate corruption and related risk.  The company submitted evidence to Parliament’s Joint Committee on the Draft Bribery Bill. Interchange is a member of the A|D|S, the trade association for aerospace, defence and security companies and the UK Defence Business Ethics Forum.

[image: image1.jpg]